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ARGUMENT I. 

The Government makes several contentions 
regarding the issue of taxpayers' liquidation 
Bt the duplexes resulting in ordinary income 
eather than capital gains. 

DMewigtese Groumenk 1s that this 1s ay question 

Of fact, and that the only issue on review is 
Seether OF not the decision of the Tax Court was 


Belearily erroneous". (8.15). 


Wewcg@m@ec Chak chis@ussuc@hvolves a question 
Mmeeact. we believe the rule is that this Court 
May ceverse if the Tax Court's decision is 


Meee ciy cecoGeous", or if it iis clear on the 
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Weesubmit HWet ehesunmcomtmedicced evidence 
mee 2Orth on paces 16 and 1/ of our Opening 
Mme1c. is more to@n sufficient to meet either of 
ehese review Eests. Conversely, there are no 
@ecision or determinative facts to support the 
Bex Court s conclusion that from the beg@innine 
miese dwell c Wilts were Meld bY Ele Eaxpayers 
Bor vene Crimary puxpose of sale. {R.100) 
mieee ace only two allesed circumstances which 
Pooled aim any way supporE® cthe"Vax Coéurt's find- 
mics: the FHA Application (Petittiohers’ @rief, 
Pepencix 1), which is most inconclusive, and 
ene fect that from 1943 to 1951 taxpayer Smotkin 
buiit houses for sale. Under the Government's 
azeument, the taxpayer is appakently condemned 


forever to ordinery income treatment, because 
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Mour years prior to the sales in cuvestion he 

Bold houses, even though the undisouted evidence 
Mes tliat taxpayers had no bought or sold one 
mouse (other than the duplexes in cuestion) from 
M5i to “ne present time. (Trans.30) The 
Bovernment even reaches further. ic claims that 
Meewtact that ctaxoayer Smockin built and sold 
Memses in Colummws,'Ohio, in L941, imdicates that 
emmust mot have neld Ghe duplexes built in 1952 
Mee rental or investmentepurposes. (3.17) Ts 
macument is made on the tact of evidence dis- 
Mmeosim: that taxpayer Smotkin» shortly efter 

941 left Ohio, amd for several years was in 

Sie photo-finishing business in California. (R.91) 
me submit tnat where an investment and rental 
Broeram nas beer followed through for a period 
Of three years, "it is there for ail to see”, 
Bea ve kiddell, S4/ F.2d 23, 26 (C.A. 9), and 
im the absence of convincing evidence to the 
Bemcrary, the Gax Court's opposite conclusion 
was "clearly erroneous’ and must leave this 


Mouct Witcm cleax impression that a mistake has 


Mour yeacts prior to the sales in qwestion he 
Bold houses, even thougn the undisputed evidence 
Mas that taxpayers had no bought or sold one 


house (other than the duplexes in guestion) from 
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Moi to the present time. (Trans.30) The 


Mevernmemte even veaches furkrer. Mk <cleatms Deer 


Mermose not have veid the duplexes built in 2952 
Boo erenwel or investment purposes. (3.17) ae 
Pymeoument is madewon the £ecteot evidence dilg- 
Plosct@me Anak taxpayer Smotkhateshoriiy aiter 
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Peepeceeceayecrs, it 1s Ghere fer satgero sce 
Wits ead el i 347 bod 235 209C.A,. 9), and 
Mie eee absence GCL Convincing evidence to the 
fomeregy, the Tax Court Ss opposite conclusion 
was "clearly erroneous" and must leave this 


Bouct with cleaez aGmoression that a mistake has 


meen made. Tf taxpayer wads holdings ‘these 
Bepiexes primarisy tor sale during the three- 
Meer rental period, he wilk surely go down in 
Bistory as the world's worst salesman. He was 
Seema Cc, in tits tiime@e-yeae segiod, to sell 
Be of 194 duplexes. 
5; BPeimarily 


mntended to sell, rather than rent, he must have 


fe 


Been very confused in his thimking, ror there 
meuid heave Been no nee@ for him to go to the 
expense add <rouble of creating and operating 
mx Lental corpote@tions end a mamagement corp- 
Beation. (&.88-d). 

Phe Govertiment contends that the Duarpose 
Ber Wich Laxcvayer is noidins the property at 
Enc wame Gr tne sale is controlling. (B.12,20). 
PHis is not the law, and it is submitted that 
m= cOuvem no: be the flaw. ii we jug look at 
the time taxpayer is sei.-7 5, tnen no one would 
be encitled to capital gain treatment, and the 
Peace would be nullifiec. Municipal Bond 


Bere. Vv. Commissioner, 341 F.2d 683, 689 


fee. Ole Philbbr Equipmen& Corporhtion v. 
Meet sscioner, 25/ ¥.2a 129 (C.A. 3). in the 
Meetrer case, the Tax Court Had held that evan 


Mmemeanore wes no intenticn «o sell at tne time 
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mis tne bursocse for which t 
mela at the time of sale rather than tae purpose 
Bor w 
whe fPhird Cixcuit ihn teverstinge stated, 


F.2d 129 at 132-133): 


[i eannot subscribe’ ts Yims § 4] temmative 
eeoume . VO do sO woul make [6ér judicial 
meat fication of Seek ton Ol /kF) . 
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findings as to how the nouses were held prior 


Bee cne tc#ime® of sale. 

The Tax Gourt in amotner pos Malac 
mmeeemoted to use the reasoning ox the 
Mee the Tax Court here. in Willian a. 
Pemewomnissioner, 25 W.C.M. 599 sc 9.564 


aecision 


Bee - TCM 1966-10/)) the Court stated: 

MTe is Ene eprisgicipad of primary purpose 
at the time of the sale theft is significant 
bc: tine cases!. PvomM ii we wee 'tto col 
efud® that che property in question was 
C@mivebliy acjivrea by petabionmers as an 
inves ment, that purpose is necessarily 
supject to clange. Te original purpose 

men is replacéd by a subsequent one, if 
ey, ond we @igst detemnine The perpose of 
Peck Spo. tance @t the time of salve. 
Beuseimgyd Vv. COMMisstoner, supre; Meibyint 
Vv. Comms Ger THs Fd 714 WC .A. MO) 
(052) awhivmine 16 T.Cc. 696 (1951) ™ 
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eeroneous. SeahBuber v. Commisszoner, 3/0 
7d ; decided FEBruary z, L96/ (96/-1 
meeo 9219). 

We note that the Government dismisses tne 
me@ccrecoPeeme COurl case of the cagteal cairns 
issue with a footnote (8.20). We furthe 
mote that the Government tazls to distinguisn 
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